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| NTRODUCTI ON

| nt roducti on

Hawaii's Judicial Selection Commilsad on was
been widely praised for its wor®vem tsleé excedamyg
Hawaii's Judicial Sel ect i ornevdoenwmibsys ivoanr ihoauss bcec
groups, including the Citizens' Conferences o0
Hawai i LeagWoet eorRPsSO W8mMeand American Judicature
Chapbespite the success of the Commission, co
regarding transparency, confidentiality, poli
selecting and retaining judges.

Recognizing t pabilmgorctomrdicaeemfce pmodéares j udi

a group of interested individuals formed the
Steering iICombdttdleer e2@2@ e idn snceuasnsiitndgd uasdlt cau tu s
and potenti al i mpjrodiemiealt »HélTHSWwieem i mgocess

Commi e eer miamétyh adnindott support the el ection of
Theteeri ng '@Gammatriya g otad dwhetrhmerneany constitu

amendments, | egislation, or rtwl & heemetedymesn tast us
i mprove' Hwmdviadgiial Selection Commission.
OnceStaering fCormmed, eiet began compiling an

sorces of JimcobucHomgamiheSt atg htcohesi otitt be Jud
Sel ection ;CChj@onuirsnsailosn of t he 1978 rdnesvtainttu tciacsne
| awegportsbyreammuni ty groups samrdAnneesgidchaez at i on
Judicature Society andanBdrhiekawsasnalfentegulfatri dos
statT&é®t eering rCoamhdd e;eut to sever al key stak
soliimpodnt potenttital tbbagfggeéens es sg toerk® hiolhh dl uded

current amednbfeorrsmeorf t her@oimmieslsijoasti ces of th
Supreme Court, and repr etsteentthawavieis Stratne tbher J
Hawaii Women dbrecbvy@ammi ttee on Judiciaald Sel ect
Accountability of the American Judicature Soc

Th8t eeri ng 'Gondmistctuesesi ons primarily focuse:ct
foll awiraerge as :

e Transparency and confidentiality

Pade



| NTRODUCTI ON

e The selectioandf nominees
e The omposantd oonpeafattilbensCommi ssi on

Taking into consideeati gopndt heofmespticadareikrod d e
Commivoeed to recommend the following actions

() Propose an ameladment Statthb€oergui retitbaer J
Selection Commi ssion to be guided by pri
judici al nomi nations and tsheamdetention o

(2) Estafblyi Lloncurremt JRdasnal uwCtoimmm ,t t eet on Judi
wor kt hwit he Judicial Selection Commission
(A) Develop clear, written standards for

petitioners for judicial office;
(B) Develop protocols for training new an
Selection  ;Commi ssi on

(€ Streatmheéen&udici al Selection Commi ssi 0]

(D) Define the term "deliberations"™ under
State Constitution; and

()] Create greater transparency as to the
to the Judicial .Selection Commission

To i mpl ement thesehé&teemmegd@d mmentutdeedd has
proposed | egislation for wmodAsp pdeenrdaitciessi G ya ntdh el
this .report

TeSteeri ng Qort itfd eredgs@ot only provide a wi
recortdsorecommeddatueveoasdhe pastbstevieo adl snor
provtihdee Legi stlhpettbt éhc afvd t matgiaatrchienghi st ory of tt
Judicial Sel ed¢dthieor uCo mmitssudioemsm, asnsd ponpaenrdat i ons
suggestiimpms veowalsex i st i ngefjediicoaal process

Pag@ge



BACKGROUND

Background

ORI GI' N OF THE JUDI CI AL SELECTI ON COMMI SSI ON |
1978 Con Ltothwtean aln

Hawaii's currengrqqandss il alr geéelyeptriopowsed by
Constitutional Convention and r av8ifnned by the

response to conceprrnesv srpasissead od b aytp otiméd ment .

Constitutional Convention, mapyecstspsgems

and

whereby judges were appointed by the Governor
Senate, reflected parti satnhhep @bctatliiclase naeadis di d

in the community were beingFoonsmiahngr etl hfeopojsas

of political influence and potential for

FurtherhmorCommi ttee omn the J19di8cOOarvgethitetiutni on al
t hat the public should not be deprived of

judicial appointment.

The majmeoplye owho testified at t He floI7%8
the Committee on the Judiciary, 1including
concept of a nonpartisan jwdcdoiadiida s csreeleenc tqgiuoanl ic

n

abus

hav

Co

t he

candidates for | WAdihcaitg |t 2dpesd ian tamesrotanxe. d cbo pnt e f
judi eeilaelccb momh ssi owasowimd cthhan twice the number
adopted this type of system during the 19638
Committee on thmat iJawdwiedednroyn, s ttrhaitse dscetl lkedctt i o n

commi ssi ome WwWerse means of obtai niAaqgc arudilndgliyec

the Commwintt e Suomhmarazgd the major reiacioals f o

Sel ecti on aCso nfno Islsa wsn

() 1t retmoeesel ection of judges from the pol
person and places it in the hands of a n

(2) The choice of nominees is made without ¢
politics;

3 I't forms an Iindemenmdentooneasewhofe sol e a
function is to seek out, encourage, and

appointment s;

Pag@ge
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BACKGROUND

4 It includes both | awyers and | aypersons'
5) I't permits consideratianodi diatmanwhmome gt
ot herwise be overlooked by the one persoil

Th@ommi ttee onbeé¢hetdhakdiiddiicaray Sel ecti on Commi
provide a Judiciary that would be better qual
and increnpsiexgllytecagati on.

Del egates bel agdvedct abt Sehgcnhgon Commi ssi o
candidates for judicial vacancies would assur
submitted to the appointing auThheo reixtpye cwoautlido nb
was t hgautaltihfei cati onwo wlfd asnmwyc m otmi ante et her e woul o
upon wheemnhttecheoul d reject the nominee.

Additi,omnalel Yommi tteeelotnt hiteh& & dti d ) midggreys and
usttihcreosu ghby ea i movndpuadritciisadn Sel ecsi mar €o dhens 5 6 &

J

than simple reappointment by [eiltehgeart etsh eb eQ o veevr
that requiring judges and juwrslii£Leadit Dsir@s udimi
the endt efmtweulrd ensure that the qualificati
t he paramount consideration in any retention

CONSTI TUTI ONAL FRAMEWORK FOR JUDI CI AL SELECTI

JudiAgipali nt ment

Il n Hawaii, judges and justices are chosen
process. Un d e Go vtehrinso rpsjaopchgoe sn,tatnlde j usti ces for
t hkawaupr e€lme rint,er meCloiuartte ofanMpelaist s Ifirsotom a
of four to six nonucdie@&dadsGbmmntstse dd abtyr itéhber
COurt vacdmickfesafc eHrdeeBipr eGdneappsj ntdges from a
of no | ess than si x Goonmi s aHo®wvesvuebrmi tptrea d rby ot he
appoi ntlnhe natp,poa nt e ecso mfrier mtutijaevatibite@d b a e S

Al t hough the Hawai i State Constiet uathiiocnh do e
t hJeudi ci alCoSweniiescstiioonn mu s to fp rneosnei bnheeetsa ppbi at i ng
authpribhg Committee on the Judiciary of the 1

Pade



BACKGROUND

that the Commi ssion act deli bemwdtalleyoand care
remembering the needs of theUpwll ipc eisenhavi mog

t heoffi somionetehse appoi mtei dgdawt adr iIStey,ectt i on Co
concurrently disclose the |list to the public.

| f the Gowieerfnarusotri c fails to make any ap|]
presentation, or within ten days of the Senat
t he Judi ci al Senhuesctt i aopnp oG omtrhirassmili@ngde vwidtuha It h e
consentSemfattehe

If the Senatempapiol att meIndiperjeece Cour t Il ntermn
Court oforQiprpewilstsi, Chunt 30 days of receiving th
the appointee Iis automatically conewdawere,d iafpp
the Senate rejects the appointment, the Gover
the Iist within ten days. Twel Bpbbbwedthenont ah
valid appointment tlsémadadydobmi &EChoimdg lrsgd tomb anu s |
make the apmoithmheménstf without Senate consent.

On otohbeerthan&enate i s constitutionally

mar

hearing and votfomnaeRictht miowt tniEiemr 30 vahawncyf

appoin

men8Senaté ta&ails to do so, the nominat.

t
Selection Commi ssion and the Commi ssion must
t

wi t hou Senate consent .

Unl i ktei Mieslti@iuactt | emdgdbdse m@iuatt judges ar e

appointed by the Chief Justice as provided
Selection Commi ssion process.

JudiReit ®&Int on
Jscdes of the &uougrijwmedg ést wortmetdnieat e G@owur t

by

of

Cir€owser veg etaen tfeft imsce, whi |ljea diyiesstdr iodatf i @ceu rfto
statutori ltyerpm ieosfcyToobmas r et ai ngeds iann d fjfu sctei,c g sL
petition the Judicial SelecsianmGoammissbéiedor ko

completing their Kdenmimhsesobnofleteemi nes that

Pade
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BACKGROUND

Sshould be retained, it marymriememf ftihee jluy ge ' ma
of dofmeni ssi on's voting members.

Quali fscat on
All judges and justices must be residents
and |icensed to practice | aw by the Hawaii St
preceding nomination to tReuBupoé& mé&pcpu&atlt &, I n
Cowot no | ess than five years pregceding nomin
Toel i@ mitmped €si bi | i soyf oifn tceornefsiti ctthat mi ght ar
the private or public sector, all judges and
practice of | aw or running or holding any oth
of fice.
Judici al Selseonon Commi

Hawacohstituti onaldliySledt@Ginmh seedoaompri sed
of nine smamhelrgs stya@ge tMednhseirxs of the Commi ssi
appointedasrfel owsed

e The Governor app oinrbtypse tow onaxineonmae 1 $ censed
attorney

* The President of the Senate and Speaker of
appoint two members

e The Chief Justice;appdints one member

e Members in gofolde sHHawaiiingSt at e BamnblAessrsoci at

No more than offchteudmeimbker Sel emayobeCbmmensséedn
attoramnedy sd east one member must beAlaemiesn slent
must be athesidgdhenei of zen of the United States

Thedawai i St ateeGonBesdudi onal Selection Co
selected and operat enainméa . wholsimpermen mmart i san
prohibited from running for or halkdinmgg aanycdti

Pade



BACKGROUND

political managekembens maynpa@nlgy yeearrvse ofnort he
Commi ssi on ealnidgiabrlee nfootr j udi ci aly eaafrfsi caef tier t h
compl ethieonr .otfertm

Act sheébyJudi ci @d mBiedaizea v whiodh uuphe concurrenc
the majority ofanteddveetradn gtdmesmbemming sidemt amre
Th@ommi smsuissthopt ruslkeasl whihawhe the force and ef

RULES OBDTHEAL SELECTI ON COMMI SSI ON

Gener al

Pursuant to the Hawaii State Constitution,
two principal functions: s eJluedci tciinagr yn cammidn e e s
determining whether incumbent judges and just

Commi ssioners hold posairtei oesgauarirdcypatb btiite mg allsu e
manner that reflects credit upon the judicial

Th@hai r poefr stohne Judi ci al mMwedtecadloln ato mmnme asssti
meeting each year fof téei pwimgi pral amemgiosg C
and operating procedures and briefing new con

A quorumudif ci RéCoSwesiseicdkn ov@ commAssi ongrby
the Commi ssion r equaicloemna snsagjoaareirtt yh owaqthe tdfe Ha\
State Constitution only requires cowmctuirrgegnece
me mber s .

Abuse of Positon

Th&udi ci alCoSenhiescstiioonn s eodéi bf tcoopdmecssi on:
from

(1) Using or attempiti ngf ftiociuale position to se
exemptions for the ;commi ssioner or other.

Page



BACKGROUND

2) Attempting, soliciting,faovomgrareryihlgi n @ @fc
based upon any under sttamatcompme exipdémnen 'ts o
of ficial a@aaosi,opns, ddgment sawdul d be i nfl

(3) Requesting or accepting any feeadbedcompe

matters.

Commi £gisomu st use the Commi ssion's resour c

judiciously and solely in accordance with |

i mmediraetpeaAlnyy attempt to induce the commission

the Commi ssi on.

Confdentality

To kteleep Judi ciCammbdeledmibem ati ons confi dent

Commi ssspieocni f i cailldfyormagtuioesrel ating to the i

information received from or abouwmtercsyr raenndt aonry
communi cations among or votes by commissioner

their deli ber attioonbse okne patn yt ognu bi goleedntuni datyc | o s e d
outside of any Commi ssion meeting.

Confsefctl nterest

Commi esers must avoi aandorefxleircti seofdiilntgemes
aware of | daommmiisst ®ner has any pelrabinahshibpsir

with an agppeltiictainotneorr, the commi ssioner must
Judci al EememcsEbenCommi ssion must decide on

i nvol viectmetnte proceedings concernihegCommai apipdmn

may publicwheanaoocomeni ssioner does not vote

on thibfiasagemmi ssioner has a substwimoi ve mat
petitibaei @gmmi ssi onhébemmesesmdinemot piarti ci pa

t hreet eptrioceedi ng

Commi ssioners must consider each applicant

an impartial , ,ambdj ematyi weo t matn nsebre i wlicunda tce tal o f
Sel e€Comomnssi on business.

Pad@e



BACKGROUND

Applicaton and Petton

Il n pursuit oft hendhivg ldeusatl squva ltihfsimgywt i ons, ¢
actively seek ouwal ialmide eétnc maip miggguB 6 sThjeudi ci al
Judi ci alCoSweniescstiiooon may al so ipedlicize judicia

Appl i cantal fwacgnucdiiecss and peti muehessbmot
fortms the Judici al Sel evtaroou€omond etstmainn pnovi
educati opr i sd ®irognal qualifications and skil/l
actiyvitciiemianpdal i ti gati ot aaasd orgf édthheéqe s hand
justices are also required to submit a copy o
evaluation reports.

The Judicial Selection Commissi pnsmuse pub
has petitioned the Commission for retention s
are given the opportunity to submit their vie

Judicial vacancies and petitions for reten
Judiciary's webaiteStaatdebBat hAs Haei ati on.

l nvestgaton and I nterview

After the Judicial Selection Commission re
el iminate applicants it eval u®Dnhersmotre be unqua
commi ssmaynekbe designat ed rbevitenve tChoemng usasliiofni ctaot
appl i camatkse anedcommendati ons regarding the app!
These recommendati ons may be accepted or reje
Commi ssi on.

The Judctiah 6emepdrssdmen or momaycommesegi ew
applicants and conduct investigatioinsi snto th
unc luenadtelmreul es Commt bwshieotnher t he Commi ssi on may

Pad@e



BACKGROUND

t
tit
skill
i nteg
compa
gual.i

At
Chair
testi
atten
Commi

Vot:ing

Af
and i
each
appl i
for a
and n

Co
t he n
produ
remai
maj or
one |

e ramide w nvetsit ti iglad er s eltVWhnetni cenval uating appl i c:

i o@enms ,s stiloen must consider the individual
s, a imhdeocnhnai rsascitoenr .maty d et sot ker qualities,
rity and mor al courage, |l egal ability an
ssion and fairness, diligence and deci si
ti eGdmmhasi bhedeems appropriate.

meetings held for e i puomos®rofrecemdi d
person or acting Chairperson may admini s
fying. The Judi ciisaslu eS esluebcptoi eonna sC ot nomi csosn po
danwetanneds spersoducti on of pertinentheooks,
s siaolns ontapye hd orh ecalrisrfegidr |1 nt erested partie:

Applicants

taeceport is made to the dumditdieali nSekbéeécgiat
ntcearnvd leestsed, t he Chai rperson must open t
applicant's qualUporcatcomwmmisefioonjoafdiici aale
catihen<ommi ssi on mustelmeecettitnisge nd otrumeni m e re s c
vacancy i n ntthee muprad me COawmrtitC8id r Apjpeal s
o |l ess than six nominees for a vacancy i

mmi ssioners must Vvot e obnymi ssesd roett® r bsael dltedcth gw
umber of qualified nominees Iffort haenyi mgiitvie
ces |l ess than the stipulated number of n
ning nomifTheerpobeist nefpss nomws ekett ed by a

ity vote of tApphioznucemmagskeeéneors. mor e
udicial office vacancy.

IRul e
into t

9 states that the Judici al Sel ection Commi ssi on

heir backgrounds ahéeé GAaalFeffjucatbohbe Cbomessi onR

commence an investigation into the petitioner's qualif

petiti

Pade
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BACKGROUND

Vot nPgeit t oner s

Commi ssmosv®t € by sewrcrwhafpdtil toitoner shoul d
retaiokefdi cadd teempt t o mawiet hihm s3 @ edays omef ore t
of the petitioner A pceutrirteinaddnetre'rsm tienr no fifn coef.f i
extendedyewmacenaj ority vot.e of all commissioner

lfhe petitionetrbdiscireelt aSelleadlcti on Gootmr ssi o
reniemighe petitioner's termldf tdfef ipede ids omreadvVviic
retent Commi sBeon noursdiehrest astesanhhe petAiti on was
petiti owmietrhdmaayw t hei ehpehi beboréotheetssuance
the Commi ssion.

Transmital to the Appointng Authority

Thal phableitdnmemfnfeas a judimauisal belehamey ed t o
t heeppoi nti ngNoauwtthhoerri tiynf or mati on may be for war
aut hority,theudept atCholmeniiescstiioonn maa fad cstou aslu b mi t
summary of the nominees' backdryouwmes ramads enc ecn
consult witihaguhboappywpiaoh request

Padd



DI SCUSSI ON

Di scussi on

TRANSPARENCNFIADNBNTI ALI TY

Gener al | nf or mat on
According to the Special Ce&mmenhteenoonfJulbe

American Judicature Society, Hawaii Chapter:
When the public knows Ilittle or nothing ab
what goes dm d&e&re gnmeaw.t sel ection process,
cruci al . The primasgl goal ohnhs tbMeproteet en
only be preserved through public confidenc
full disclosure of the process and the nee
part of merit selection. Of treenc yt.i melsn, con
preserving merit selection, it is therefor
clear understanding of t heg Jtuhdorcouaggh proces
Selection Commomsnaning judges.

Sevesrteaeler i ng meanming e eaddruels shead atnhcee chaertewe e
transparency and confidentiality during the |
Steering ommarnts eend stakehol ders were uncl ea
Selection Commi ssion operates, manpgr oweegsappr
Sontet eeri ng meommarnd eend stakehol ders suggest ec
be i mproved by releasing gener al i nformati on
better inform the public about the Commi ssion

Déi berat ons

UnderHatwaei i State €ehshetadatdomsabf Sehecti or
Commi sasrieonconf i ®demmii adi.on Tthert her expanded t he
confidentiality under its rules to include, i
identity of any applicant, i nformation receiyv
applicants and petitioner s, and any communi ca
that have transpired in the couTthe orfl % hteiime d

Pade



DI SCUSSI ON

aoplicant's name is publicl yGCrmmieasseodhd iforumorn
judici al positi dlawasi pSoatee€Colbmpgti heti on

After r evpireowienegd itnhges and commi ttee reports
ConventionheabBawaiil 8sptemyg Qoududcasal Sel ec
of Smeamleer sSobéet heg dCeomnmddadt e d hedeltieb ¢gmati ons
used i n the Hawa,sih oS teaktiadma Qoedseamduyt M@®sht of
the Steering Committee belilkelepl tdedfadc Weftime nig
the confidentiality requirement under the Haw
reconsi der asthioobne docfo nwiki adteinntg atlthe | pdibceak sel ec

Disclosure of Applicant Names

Anot her suggested proposal to publicly rel
positions was met fwiomh meimbed sr edcthens$Steering
stakehol dedarmsk e heod glreeg ss ends ctohnactert he rel ease of
would | ead to fewer individuals applying for
Judicial Sel ecSttiackne h®d ndneirsssidams.cussed how many
attorneys are alreadygapprelhendsdocse@abtavacianapplu
adversely impact dsoheiwdn tdht andiemd si n ffitrhmy ar e
Stakehol ders were also concerned that the dis
fewer women applyinigad oevemcameatelsgt ovdna mehn n n
appearl|l eeaovibneg t he wor kforce at a dilOproportio
pandemi c.

Conversely, ot hStre emmeimbee rddodonfs tttaheseh ol der s f €
releasing the names of appl ibyartasragultdhehave
number of quality applicants fArampbuedfi ctihael v ac
Steering madmnitthe eotbhsaetd vtdhiBred eelct i on 'Gommi ssi on
confidentiality rule is not attracting more p
| ower over thdhpaseerfegy Llemonsead etehat sever al
jurisdictions disclosd hkwai hafésateti Capphotant
prevent the disclosure of applicant names. C
several delegates argued against making the r
positions confident iColnsundeurt itome fhHawaviair i Dtuast «

Pade



DI SCUSSI ON

concerns about transparency and the |l ack of p
there was no reason to keep aniwmapplbelaindgVv esd na
that the pride in bwvihgtthepeommohstygakmae i s
for a judicial position outweighed the potent
face i f it became known that thEBhappel eqatte di
al so pointed out atbHeaet fpegaplee owmdulwhobappl i ed ¢
Commi scsoinodnucts i nvestigations of applicants.

According to commentary by the American Ju
Judici al Selection Provisions:

Finding the appropriate bavacgeolbhefweemri @i

applicants and providing transparency in t
t he greatest challenges t RAptplnemntati ng co
Shoul d befrmpomtpewchleidc scrutiny regarding th
from publ iscmetrimbar casl d result from fail ure

nomi naAti otnhe same shme] dt havpubluf €icient Kk
of the nominating process to maintain conf

SELECTI ON OF NOMI NEES

Merit Principles

Al t hough Hawaii's judicial sel ecttihben proce
Steering rMotmmdntdtildedter t he Hawai i State Consti:t
Judicial Selection Commi ssseiloenc tr eagnudi rree ttahien Cohn
gual i fied applicants and petitioners

According to the American Judicature Soci e

nompti san commi ssion of | awyers and nonl awyer
eval uate applicants for judgeship and submit
applicants to the appointing authority. The
Selcti on Provisions suggests constitutionally

nomi nating commission to nominate the best qu

Padel



DI SCUSSI ON

reason the process is called "merit selection
appl scantthe basis of their qualifications r a

A I ongstanding concern amondgct aé @Selbleice iios

Commi sissi oanct ually selecting and retaining the
basedrdn ,meas was originally intended by the ¢
ConvenSewvenr.al nominations over the years have
being politically motivated due to the applic
gual iofniscdtoir judici al of fice, but strong pol it
report commissioned by Hawaii's Judiciary fou
selection, appointment, and retentionoras part
the benefit of political insiders; i.e., an '
even indicated to the Brennan Center for Just
presumption in favor of retaining $ytbadg jud
judges oar g udksdniceeds retention, but not the med

Based on its meetindgs$ ewirt mgs dCiasnenth v d eed st h a
al t houJgund itchiea l Selestrome€otimo ssi@bal it hieed
applicanstoshe meas wpildk t heor" bmeasw "b alpbpse tdwsceagntt es | 1
mal e and f emd&Gloemea plaikkedhmwthdders melt tnecessary f
Commi ssion to be requhiemedtt gqliotediéecicdaanlds rlee¢ aa
the Commius @ boepasowri de standaofdsDec Hdonlwenv e3 , 28]

Standing Committee on Judici al Selection, Ret
Judicature Society, Hawaii Chapter, reported
communicer ciomg t he condu;at metfhyath et hCeo nGroi nsnsii sosni ¢
does not wuniformly or fairly consider all jud

Writen Standards

Il n 1998, former federal District Court Jud
critiocHaswasi i ' s Judicial s$Selmedtrioonn dOCammiss ftib@nu t*
standards for sel ec[t@]omi sa'sWhoaan |tyh eu steadp ibcy afh es
was broufbheeuvupngndCiosmmi sdietemlstt t hat t he eval ua:
|l i stkd roles of the Commission and tahpepl i cati o
public about the criteria fiort esreMieecwis owmi talind r

Pade



DI SCUSSI ON

mmi ssioners conducted by the Brennan Center
al uaittieorni acrl i sted in the rules of Commissio
nNsi sté&hit swagconsi stent application may expl
dicial Selection and Retention of the Amer.|
ged mnmiessGoon in 2003 to make the permissive
|l cases.

O Cc & O d O
- - £ o0 < O

GG h8teering meommrntd eend stakehol ders felt t
|l ection process wobkdrbenemeasfiraml baevafua
cl udnidnagr dsst at hat addresses the specific skil!
pell ate courts and courAcsc owidtihAgaetreacdtahiei z e d
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Recommendati ons

After much deliberation, the ad hoc Judi ci

Commi t t eteo vaddtloepdt f ol W@ wli & gpir 0lpaotBiadds . pr oposal s
unani mously approved by all mambeewived t he
supporthérwvimegalbscoesmmkrihty deuTsh e dgoal of the

JudiSceilelct i on Commi ssi on Stteleardeat® mhe mdiatt i @ae Si |
td Legislature is texi gnpirdigce ad p csre | tacwa ioin' spr o0

particularly with regard to transparency, t
the Judicial Selection Commission.

CONSTI TUTI ONAIONAMEIND MERITNCI PLES
(1) Prope® an amendmMHawiit o Stlae¢ et Comsquituei ome

Judicial Selection Commission to be guided
selection of judicial nomi nations. and t he

Articl eH¥Waioif $thaet ehGohsgt beutbmemded to add
reasd faol | ows:

"MERIT PRINCIPLES

Section 1.5. The judicial selection commission shall be guided by principles of

merit in the selection of judicial nominations and the retention of judges and justices."

CONCURRENT HRESQBUTISHONKSGT TEEGONI JUBECI AL SELECIT

(2) Establish a Joint Committee on Judici al
Selection Commission and Judiciary

A Joint Committee on Judicial Selection consisting of members appointed by all
three branches of government and the private sector should be legislatively established
to work with the Judicial Selection Commission and Judiciary to:
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(A) Develop clear, written standards for
petitfoneywsdicial office;

(B) Develop protocols for training new an
Selection ;Commi ssi on

(O Streamline the Judici al Selection Com

(D) Define the term "deliberations" under
SteatConstitution; and

()] Create greater transparency as to the
to the Judicial .Selection Commission

The Legislative Reference Burlkaiuntshoul d be
Commi ttee on JyudinccilaudiSegli escsttibonnt bk subeport t
Legi sl attwrdiommdi ngs and recommendati ons, incl
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Steering Meomomartg ee

The ad hoc Judici al Sel ect iwans oommnmesds iboyn aS tgere
i nt eriessddievdvd trlar gpienrgs pecandesx pear itehrec g 1 dwicti ha |
selecti oMembercrshspyoivrea |nanfcefenistc i a | sa tatnadr rpenyi sv awie
a broad spectrum of &hhbhel megerermasn dofexplee i Bheer
ar e:

David,L&bhiaer

Dani el WNolcey Chair

Margery Bronster

Doug Chin

Cl are Connors

Susan |l chinose

John Komei j i

Scott Sai ki
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THE CONSTITUTION OF THE STATE OF HAWAII

ARTICLE VI
THE JUDICIARY
JUDICIAL POWER
Section 1. The judicial power of the State shall be vested

in one supreme court, one intermediate appellate court, circuit
courts, district courts and in such other courts as the
legislature may from time to time establish. The several courts
shall have original and appellate jurisdiction as provided by
law and shall establish time limits for disposition of cases in
accordance with their rules. [Ren and am Const Con 1978 and

election Nov 7, 1978]

SUPREME COURT; INTERMEDIATE APPELLATE COURT;
CIRCUIT COURTS
Section 2. The supreme court shall consist of a chief

justice and four associate justices. The chief justice may
assign a judge or judges of the intermediate appellate court or
a circuit court to serve temporarily on the supreme court, a
judge of the circuit court to serve temporarily on the
intermediate appellate court and a judge of the district court
to serve temporarily on the circuit court. As provided by law,

at the request of the chief justice, retired Jjustices of the
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supreme court also may serve temporarily on the supreme court,
and retired judges of the intermediate appellate court, the
circuit courts, the district courts and the district family
courts may serve temporarily on the intermediate appellate
court, on any circuit court, on any district court and on any
district family court, respectively. In case of a vacancy in
the office of chief justice, or if the chief justice is ill,
absent or otherwise unable to serve, an associate justice
designated in accordance with the rules of the supreme court
shall serve temporarily in place of the chief justice. [Am Const
Con 1968 and election Nov 5, 1968; ren and am Const Con 1978 and

election Nov 7, 1978; am HB 355 (1985) and election Nov 4, 1986]

APPOINTMENT OF JUSTICES AND JUDGES

Section 3. The governor, with the consent of the senate,
shall fill a vacancy in the office of the chief justice, supreme
court, intermediate appellate court and circuit courts, by
appointing a person from a list of not less than four, and not
more than six, nominees for the vacancy, presented to the
governor by the judicial selection commission.

If the governor fails to make any appointment within thirty
days of presentation, or within ten days of the senate's
rejection of any previous appointment, the appointment shall be

made by the judicial selection commission from the list with the
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consent of the senate. If the senate fails to reject any
appointment within thirty days thereof, it shall be deemed to
have given its consent to such appointment. If the senate shall
reject any appointment, the governor shall make another
appointment from the list within ten days thereof. The same
appointment and consent procedure shall be followed until a
valid appointment has been made, or failing this, the commission
shall make the appointment from the list, without senate
consent.

The chief justice, with the consent of the senate, shall
fill a vacancy in the district courts by appointing a person
from a list of not less than six nominees for the vacancy
presented by the judicial selection commission. If the chief
justice fails to make the appointment within thirty days of
presentation, or within ten days of the senate's rejection of
any previous appointment, the appointment shall be made by the
judicial selection commission from the list with the consent of
the senate. The senate shall hold a public hearing and vote on
each appointment within thirty days of any appointment. If the
senate fails to do so, the nomination shall be returned to the
commission and the commission shall make the appointment from
the list without senate consent. The chief justice shall

appoint per diem district court judges as provided by law.



APPENDIX A

The judicial selection commission shall disclose to the
public the list of nominees for each vacancy concurrently with
the presentation of each list to the governor or the chief

justice, as applicable.

QUALIFICATIONS FOR APPOINTMENT

Justices and judges shall be residents and citizens of the
State and of the United States, and licensed to practice law by
the supreme court. A justice of the supreme court, a judge of
the intermediate appellate court and a judge of the circuit
court shall have been so licensed for a period of not less than
ten years preceding nomination. A Jjudge of the district court
shall have been so licensed for a period of not less than five
years preceding nomination.

No justice or judge shall, during the term of office,
engage in the practice of law, or run for or hold any other
office or position of profit under the United States, the State

or its political subdivisions.

TENURE; RETIREMENT
The term of office of justices and judges of the supreme
court, intermediate appellate court and circuit courts shall be
ten years. Judges of district courts shall hold office for the

periods as provided by law. At least six months prior to the
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expiration of a justice's or judge's term of office, every
justice and judge shall petition the judicial selection
commission to be retained in office or shall inform the
commission of an intention to retire. If the judicial selection
commission determines that the justice or judge should be
retained in office, the commission shall renew the term of
office of the justice or judge for the period provided by this
section or by law.

Justices and judges shall be retired upon attaining the age
of seventy years. They shall be included in any retirement law
of the State. [Am Const Con 1968 and election Nov 5, 1968; ren
and am Const Con 1978 and election Nov 7, 1978; am SB 2182
(1994) and SB 2294 (1994) and election Nov 8, 1994; am HB 1917
(2006) and election Nov 7, 2006; am HB 420 (2014) and election

Nov 4, 2014]

JUDICIAL SELECTION COMMISSION
Section 4. There shall be a judicial selection commission
that shall consist of nine members. The governor shall appoint
two members to the commission. No more than one of the two
members shall be a licensed attorney. The president of the
senate and the speaker of the house of representatives shall
each respectively appoint two members to the commission. The

chief justice of the supreme court shall appoint one member to
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the commission. Members in good standing of the bar of the
State shall elect two of their number to the commission in an
election conducted by the supreme court or its delegate. No
more than four members of the commission shall be licensed
attorneys. At all times, at least one member of the commission
shall be a resident of a county other than the City and County
of Honolulu.

The commission shall be selected and shall operate in a
wholly nonpartisan manner. After the initial formation of the
commission, elections and appointments to the commission shall
be for staggered terms of six years each. Notwithstanding the
foregoing, no member of the commission shall serve for more than
six years on the commission.

FEach member of the judicial selection commission shall be a
resident of the State and a citizen of the United States. No
member shall run for or hold any other elected office under the
United States, the State or its political subdivisions. No
member shall take an active part in political management or in
political campaigns. No member shall be eligible for
appointment to the judicial office of the State so long as the
person is a member of the judicial commission and for a period
of three years thereafter.

No act of the judicial selection commission shall be valid

except by concurrence of the majority of its voting members.
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The judicial selection commission shall select one of its
members to serve as chairperson. The commission shall adopt
rules which shall have the force and effect of law. The
deliberations of the commission shall be confidential.

The legislature shall provide for the staff and operating
expenses of the judicial selection commission in a separate
budget. No member of the judicial selection commission shall
receive any compensation for commission services, but shall be
allowed necessary expenses for travel, board and lodging
incurred in the performance of commission duties.

The judicial selection commission shall be attached to the
judiciary branch of the state government for purposes of
administration. [Add Const Con 1978 and election Nov 7, 1978; am

SB 2513 (1994) and SB 2515 (1994) and election Nov 8, 1994]

RETIREMENT; REMOVAL; DISCIPLINE

Section 5. The supreme court shall have the power to
reprimand, discipline, suspend with or without salary, retire or
remove from office any justice or judge for misconduct or
disability, as provided by rules adopted by the supreme court.

The supreme court shall create a commission on judicial
discipline which shall have authority to investigate and conduct
hearings concerning allegations of misconduct or disability and

to make recommendations to the supreme court concerning
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reprimand, discipline, suspension, retirement or removal of any
justice or judge. [Am Const Con 1968 and election Nov 5, 1968;

ren and am Const Con 1978 and election Nov 7, 1978]

ADMINISTRATION
Section 6. The chief justice of the supreme court shall be
the administrative head of the courts. The chief justice may
assign judges from one circuit court to another for temporary
service. With the approval of the supreme court, the chief
justice shall appoint an administrative director to serve at the
chief justice's pleasure. [Ren and am Const Con 1978 and

election Nov 7, 1978]

RULES
Section 7. The supreme court shall have power to
promulgate rules and regulations in all civil and criminal cases
for all courts relating to process, practice, procedure and
appeals, which shall have the force and effect of law. [Ren

Const Con 1978 and election Nov 7, 1978]
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JUDICIAL SELECTION COMMISSION RULES

PREAMBLE

Judicial selection commissioners hold positions
of public trust and shall conduct themselves in a
manner which reflects credit upon the judicial
selection process.

Rule 1. COMMISSION CHAIRPERSON

The chairperson of the commission shall adhere
to the Rules for the Judicial Selection Commission
and shall preside at any meeting of the commission
and shall perform such additional acts and functions
as authorized by the commission.

(Amended and effective 2/13/13)
Rule 2. COMMISSION

VICE-CHAIRPERSON

In the event that the chairperson is an attorney,
the vice-chairperson shall be a lay member of the
commission. If the chairperson is not an attorney, the
vice-chairperson shall be an attorney. The vice-

chairperson shall serve in the absence of the
chairperson.
Rule 3. COMMISSION SECRETARY

The commission shall choose one of its members
as secretary. It shall be the duty of the secretary to
prepare and keep the minutes of all meetings. In the
secretary’s absence, the commission shall choose a
member to be acting secretary. The duties may be
delegated to a staff member.

Rule 4. TERMS OF OFFICE

The terms of office of the chairperson, vice-
chairperson and secretary shall be for two years. Any
officer may be removed prior to the expiration of his
or her term of office upon a majority vote of the
commission.

(Amended and effective 2/13/13)
Rule 5. CODE OF CONDUCT FOR

COMMISSION MEMBERS

SECTION ONE: ABUSE OF POSITION

A. No commissioner shall use or attempt to use
his or her official position to secure privileges or
exemptions for the commissioner or others.

B. No commissioner shall attempt, solicit, or
agree to accept any gift, favor or anything of value

(Release: 06/14)

Rule 5

based upon any understanding, either explicit or
implicit, that the official actions, decisions or
judgment of any commissioner would be influenced
thereby. Nothing in this section shall prohibit a
commissioner from accepting a public award
presented in recognition of public service.

C. No commissioner shall request or accept any
fee or compensation, on commission related matters.

D. Each commissioner shall use the resources,
property and funds under the commissioner’s official
control judiciously and solely in accordance with
prescribed statutory and regulatory procedures.

E. Each commissioner shall immediately report
to the Judicial Selection Commission any attempt to
induce him or her to violate any of the standards set
out above.

SECTION TWO: CONFIDENTIALITY

A. Under the Constitution of the State of
Hawai‘i, the commission’s deliberations must be
confidential. To keep deliberations confidential,
information that shall be kept confidential and shall
not be disclosed outside of any commission meeting
shall include, but not be limited to: information
relating to the identity of any applicant; information
received from or about current or former applicants
and petitioners; the identity of informational sources;
and any communications among or votes by
commissioners that have transpired in the course of
their deliberations on any subject.

(Amended and effective 11/15/11; further
amended and effective 2/13/13; further amended and
effective 1/24/14)

B. This mandate of confidentiality survives
commissioners’ terms of office and must be observed
in perpetuity.

(Amended and effective 11/15/11)

C. The commission shall release lists of its
nominees for judicial office concurrent with its
submission of each list to the appointing authority.

(Amended and effective 11/15/11)

JSCR--1
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Rule 12

SECTION THREE:
CONFLICT OF INTEREST

A. Every commissioner shall avoid conflicts of
interest in the performance of commission duties.
Every commissioner is required to exercise diligence
in becoming aware of conflicts of interest, and in
disclosing any conflicts to the commission. If a
commissioner knows of any personal, business, or
legal relationship that a commissioner may have with
an applicant or petitioner, including any legal
proceeding in which a commissioner is appearing as
a party or counsel before an applicant or petitioner,
the commissioner must report this fact to the
commission. The commission shall then decide the
extent to which the involved commissioner shall
participate in the proceedings concerning said
applicant or petitioner. In the event that a
commissioner does not vote, the fact that a
commissioner did not vote may be announced
publicly. The commission may disclose its decision
on this issue.

(Amended and effective 2/13/13)

B. No commissioner shall participate in any
retention proceeding regarding a judge or justice who
has a petition for retention pending before the
commission pursuant to Rule 12 if that commissioner
has a substantive matter pending before that judge or
justice.

C. No commissioner shall take an active part in
political management or in political campaigns.

D. A commissionershall consider each applicant
and petitioner for a judicial office in an impartial,
objective manner. No commissioner shall
discriminate on the basis of nor manifest, by words or
conduct, bias or prejudice based on race, religion,
sex, national origin, gender, marital status, sexual
orientation or political affiliation in the conduct of the
business of the commission.

Rule 6. COMMISSION MEETINGS

A. Meetings of the commission may be called
by the chairperson or a majority of the members by
written notice to the other members specifying the
time and place of meeting. Such notice shall be
transmitted in writing at least seven days before the
time specified, except that a meeting may be held on
shorter notice if the notice specifies that the meeting
will be an emergency meeting. Notice of meeting
may be waived by any commissioner either before or

JSCR--2
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after the meeting takes place; and attendance at a
meeting by any member shall constitute a waiver of
notice by such member unless he or she shall, at or
promptly after the beginning of such meeting, object
to the holding of the meeting on the ground of lack
of, or insufficiency of, notice.

(Amended and effective 2/13/13)

B. Meetings of the commission may be held
without notice at any time or place whenever the
meeting is one as to which notice is waived by all
members or whenever the commission at a previous
meeting shall have designated the time and place for
such a meeting.

C. The chairperson shall call at least one
meeting each year for the principal purpose of
reviewing and/or amending commission rules and
operating procedures and Dbriefing new
commissioners of the rules and operating procedures.

D. A quorum for the commission shall be five
commissioners.  The commission shall act by
majority vote of all commissioners in all actions.
Rule 7. RECRUITMENT OF

APPLICANTS, NOTICE

A. Commissioners may actively seek out and
encourage qualified individuals to apply for judicial
office. Commissioners should always keep in mind
that often persons with the highest qualifications will
not actively seek judicial appointment.

B. Upon notification or knowledge that a
vacancy has occurred or will occur, the chairperson
shall inform the other members of the commission of
the vacancy. The commission may publicize a
vacancy.
Rule 8. APPLICATIONS AND

PRELIMINARY SCREENING OF
APPLICANTS

A. Applicants who meet the constitutional
qualifications for appointment shall receive and
respond to forms of applications as prescribed by the
commission.

B. After it receives the applications, the
commission may by a majority vote eliminate from
further consideration those applicants whom it
evaluates to be unqualified for judicial office. A list
of the remaining applicants may be prepared and the
commission may gather additional information on
each applicant as it deems appropriate.

(Amended and effective 2/13/13)

(Release: 06/14)
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JUDICIAL SELECTION COMMISSION RULES

C. The chairperson may designate one or more
commissioners to review the qualifications of the
applicants whose names appear on the list of
remaining applicants prepared pursuant to Rule 8B.
The designated commissioner or commissioners shall
prepare a list recommending the names of applicants
whom the commission should interview, the names of
applicants who should not be further considered by
the commission, and the names of applicants the
commission should further consider for judicial
office. In the event of such designations, the
commission shall determine by a majority vote
whether or not to accept or reject the
recommendations.

(Amended and effective 2/13/13)

Rule 9. INTERVIEWS AND
INVESTIGATIONS

The commission may interview applicants and
petitioners and conduct investigations into their
backgrounds and qualifications. The chairperson
may designate one or more commissioners to
interview and investigate applicants and petitioners.
Using the commission’s form of application or
petition or as the case may be, as a starting point, the
designees may obtain as much information on the
applicant or petitioner as possible from available
sources. The commission may retain such services as
it deems necessary and appropriate to conduct
investigations.

Rule 10. EVALUATION OF APPLICANTS
AND PETITIONERS
A. The commission shall consider each

applicants and petitioners background, professional
skills and character, and may give consideration to
the following qualities.

(1) integrity and moral courage

(2) legal ability and experience

(3) intelligence and wisdom

(4) compassion and fairness

(5) diligence and decisiveness

(6) judicial temperament

(7) such other qualities that the commission
deems appropriate

Rule 11. SELECTION OF NOMINEES

A. Oral or written reports on the investigations
and interviews conducted pursuant to Rule 9 shall be
made to the commission. Thereafter, the chairperson
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Rule 12

shall open the meeting to a discussion of each
applicant’s qualifications for judicial office.

B. When the commission has completed its
evaluation of applications for judicial office, it shall
meet for the purpose of selecting not less than four
and not more than six nominees for a vacancy in the
office of chief justice, supreme court, intermediate
appellate court and circuit courts. The commission
shall select not less than six nominees for a vacancy
in the district courts.

(Amended and effective 6/25/09)

C. The commission members shall vote by
secret ballot. Each member shall vote to select the
number of qualified nominees for any given judicial
office vacancy required under Rule 11B. In the event
that the initial ballot produces less than the stipulated
number of nominees, voting shall continue for the
remaining nominee positions; provided, however,
that each nominee must have been selected by a
majority vote of nine commissioners. An applicant’s
name may be included on more than one list of
nominees for different judicial office vacancies. The
names of the nominees selected by the commission
shall be transmitted pursuant to Rule 13.

(Amended and effective 6/25/09)

Rule 12. RETENTION OF PETITIONERS

A. When a judge or justice petitions the
commission pursuant to Section 3 of Article VI of the
Constitution of the State of Hawai‘i to be retained in
office, the commission shall promptly upon receipt of
such petition commence an investigation into
qualifications of the petitioner for continued judicial
office.  Every petitioner shall complete forms
prescribed by the commission. The petitioner, by
giving notice to the commission, may withdraw the
petition for retention before the issuance of an order
by the commission under Rule 12F.

B. The commission shall publicize the fact that
the judge or justice has petitioned for retention in
such a manner as it deems appropriate to the need
that all persons who might have an interest in the
subject matter be given an opportunity to submit their
views.

C. At any meeting of the commission held for
the purpose of considering a petition filed pursuant to
this rule, the chairperson or acting chairperson may
administer oaths and affirmations to any person
testifying at such meetings.
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Rule 12

D. The commission may compel by subpoena
the attendance of witnesses by hearings under this
rule and the production of pertinent books, papers and
documents. Writs of subpoena shall be signed by the
chair or acting chair and attested to by the secretary
or acting secretary. The circuit court of any circuit in
which a subpoena is served or in which the
attendance is required may, upon proper application,
enforce the attendance and testimony of any witness
and the production of any documents so subpoenaed.
Subpoena and witness fees and mileage shall be the
same as in civil cases in the circuit courts.

E. Thecommissionshallinterview the petitioner

and may hold hearings which, at the discretion of the
commission, may be either opened or closed to the
public and which interested parties may testify before
the commission.
The commission shall make a determination that the
petitioner should or should not be retained in office,
and the commission shall attempt to make its decision
within thirty days prior to the expiration of the
petitioner’s then current term of office. Voting by the
commissioners on the question of the granting or
denial of the petition shall be by secret ballot. The
term of a petitioner may not be extended except by a
majority vote of the commissioners as provided by
Rule 6D.

F. The commission shall issue an order upon
making a determination that the petitioner should or
should not be retained in office. The order shall
renew the term of office of the petitioner for the
period provided by law if the determination is that the
petitioner should be retained in office. The order
shall state that the petition has been denied if the
determination is that the petitioner should not be
retained in office.

Rule 13. TRANSMITTAL TO THE
APPOINTING AUTHORITY

A. The names of the nominees, listed in
alphabetical order, shall be hand-delivered to the
appointing authority.

B. No other information shall be forwarded to
the appointing authority, except that the commission
may submit to the appointing authority a factual
summary of the nominee’s background based on
material provided by the nominees, and the
commission may consult with the appointing
authority on request.

JSCR-4

JUDICIAL SELECTION COMMISSION RULES

APPENDIX
THE CONSTITUTION OF THE
STATE OF HAWAI'I
as amended and in force July 1, 2004

[ARTICLE VI]

APPOINTMENT OF
JUSTICES AND JUDGES

SECTION 3. The governor, with the consent of
the senate shall fill a vacancy in the office of the
chief justice, supreme court, intermediate appellate
court and circuit courts, by appointing a person from
a list of not less than four, and not more than six,
nominees for the vacancy, presented to the governor
by the judicial selection commission. If the governor
fails to make any appointment within thirty days of
presentation, or within ten days of the senate’s
rejection of any previous appointment, the
appointment shall be made by the judicial selection
commission from the list with the consent of the
senate. If the senate fails to reject any appointment
within thirty days thereof, it shall be deemed to have
given its consent to such appointment. If the senate
shall reject any appointment, the governor shall make
another appointment from the list within ten days
thereof. The same appointment and consent
procedure shall be followed until a valid appointment
has been made, or failing this, the commission shall
make the appointment from the list, without senate
consent. The chief justice, with the consent of the
senate, shall fill a vacancy in the district courts by
appointing a person from a list of not less than six
nominees for the vacancy presented by the judicial
commission. If the chief justice fails to make the
appointment within thirty days of presentation, or
within ten days of the senate’s rejection of any
previous appointment, the appointment shall be made
by the judicial selection commission from the list
with the consent of the senate. The senate must hold
apublic hearing and vote on each appointment within
thirty days of any appointment. If the senate fails to
do so, the nomination shall be returned to the
commission and the commission shall make the
appointment from the list without senate consent.
The chief justice shall appoint per diem district court
judges as provided by law.
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QUALIFICATIONS FOR APPOINTMENT

Justices and judges shall be residents and citizens
of the State and of the United States, and licensed to
practice law by the supreme court. A justice of the
supreme court, a judge of the intermediate appellate
court and a judge of the circuit court shall have been
so licensed for a period of not less than ten years
preceding nomination. A judge of the district court
shall have been so licensed for a period of not less
than five years preceding nomination. No justice or
judge shall, during the term of office, engage in the
practice of law, or run for or hold any other office or
position of profit under the United States, the State or
its political subdivisions.

TENURE; COMPENSATION; RETIREMENT

The term of office of justices and judges of the
supreme court, intermediate appellate court and
circuit courts shall be ten years. Judges of district
courts shall hold office for the periods as provided by
law. At least six months prior to the expiration of a
justice’s or judge’s term of office, every justice and
judge shall petition the judicial selection commission
to be retained in office or shall inform the
commission of an intention to retire. If the judicial
selection commission determines that the justice of
judge should be retained in office, the commission
shall renew the term of office of such justice or judge
for the period provided by this section or by law.
There shall be a salary commission to review and
recommend salaries for justices and judges of all state
courts. Justices and judges shall have salaries as
provided by law. Their compensation shall not be
decreased during their respective terms of office,
unless by general law applying to all salaried officers
of the State. They shall be retired upon attaining the
age of seventy years. They shall be included in any
retirement law of the State.

(Am Const Con 1968 and election Nov 5, 1968,
ren and am Const Con 1978 and election Nov 7,
1978; am SB 2182 (1994) and SB 2294 (1994) and
election Nov 8, 1994.)
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JUDICIAL SELECTION COMMISSION

SECTION 4. There shall be a judicial selection
commission that shall consist of nine members. The
governor shall appoint two members to the
commission. No more than one of the two members
shall be a licensed attorney. The president of the
senate and the speaker of the house of representatives
shall each respectively appoint two members to the
commission. The chief justice of the supreme court
shall appoint one member to the commission.
Members in good standing of the bar of the State
shall elect two of their number to the commission in
an election conducted by the supreme court or its
delegate. No more than four members of the
commission shall be licensed attorneys. At all times,
at least one member of the commission shall be a
resident of a county other than the City and County
of Honolulu. The commission shall be selected and
shall operate in a wholly nonpartisan manner. A fter
the initial formation of the commission, elections and
appointments to the commission shall be for
staggered terms of six years each. Notwithstanding
the foregoing, no member of the commission shall
serve for more than six years on the commission.
Each member of the judicial selection commission
shall be a resident of the State and a citizen of the
United States. No member shall run for or hold any
other elected office under the United States, the State
its political subdivisions. No member shall take an
active part in political management or in political
campaigns. No member shall be eligible for
appointment to judicial office of the State so long as
the person is a member of the judicial commission
and for a period of three years thereafter. No act of
the judicial selection commission shall be valid
except by concurrence of the majority of its voting
members. The judicial selection commission shall
select one of its members to serve as chairperson.
The commission shall adopt rules which shall have
the force and effect of law. The deliberations of the
commission shall be confidential. The legislature
shall provide for the staff and operating expenses of
the judicial selection commission in a separate
budget. No member of the judicial selection
commission shall receive any compensation for
commission services, but shall be allowed necessary
expenses for travel, board and lodging incurred in the
performance of commission duties.
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The judicial selection commission shall be
attached to the judiciary branch of the state
government for purposes of administration.

(Add Const Con 1978 and election Nov 7, 1978;
am SB 2513 (1994) and SB 2515 (1994) and election
Nov 8, 1994.)

JSCR--6

(Release: 06/14)



10

11

12

13

14

APPENDIX C

HOUSE OF REPRESENTATIVES
THIRTY-FIRST LEGISLATURE, 2021 H B N O
STATE OF HAWAII - - -

A BILL FOR AN ACT

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE STATE OF
HAWATI TO REQUIRE THE JUDICIAL SELECTION COMMISSION TO BE
GUIDED BY PRINCIPLES OF MERIT IN THE SELECTION OF JUDICIAL
NOMINATIONS AND THE RETENTION OF JUDGES AND JUSTICES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWALII:
SECTION 1. Article VI of the Constitution of the State of
Hawaii is amended by adding a new section to read as follows:

"MERIT PRINCIPLES

Section 1.5. The judicial selection commission shall be

guided by principles of merit in the selection of judicial

nominations and the retention of judges and justices."

SECTION 2. The question to be printed on the ballot shall
be as follows:

"Shall the Constitution of the State of Hawaii be amended
to require the judicial selection commission to be guided by
principles of merit in the selection of judicial nominations and
the retention of judges and justices?"

SECTION 3. New constitutional material is underscored.

SECTION 4. This amendment shall take effect upon
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1 compliance with article XVII, section 3, of the Constitution of
2 the State of Hawaii.
3

INTRODUCED BY:




APPENDIX C

Report Title:

Constitutional Amendment; Judicial Selection Commission; Merit
Principles

Description:

Proposes an amendment to the Constitution of the State of Hawaii
to require the judicial selection commission to be guided by
principles of merit in the selection of judicial nominations and
the retention of judges and justices.

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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APPENDIX D

HOUSE OF REPRESENTATIVES
THIRTY-FIRST LEGISLATURE, 2021 H . C . R . N O .
STATE OF HAWAII

HOUSE CONCURRENT
RESOLUTION

ESTABLISHING A JOINT COMMITTEE ON JUDICIAL SELECTION.

WHEREAS, Hawaii's Judicial Selection Commission was
proposed by the 1978 Constitutional Convention as a method of
selecting judges based solely on their qualifications and not on
political patronage; and

WHEREAS, this merit-based selection process was intended to
assure the public that only the candidates best qualified for a
vacancy would be considered for judicial appointment; and

WHEREAS, however, doubts have been raised over the years
regarding the selection and retention of judges and justices and
the closed and confidential operations of the Judicial Selection
Commission; and

WHEREAS, Hawaii's judicial selection process is shrouded in
unlimited secrecy due to strict laws and rules regulating
disclosure; and

WHEREAS, deliberations of the Judicial Selection Commission
are further determined to be confidential pursuant to the
Constitution of the State of Hawaii; and

WHEREAS, to keep deliberations confidential, the rules of
the Judicial Selection Commission provide, in perpetuity,
blanket confidentiality for information relating to the identity
of any applicant, information received from or about current or
former applicants and petitioners, and any communications among
or votes by commissioners that have transpired in the course of
their deliberations on any subject; and

WHEREAS, the only time an applicant's name is publicly

released is upon nomination by the Judicial Selection Commission

2021-0708 HCR HMSO-1
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for a vacant judicial position as provided by the Constitution
of the State of Hawaii; and

WHEREAS, the continued opacity of Hawaii's judicial
selection process may further erode public confidence in the
judicial selection process and, by extension, the Judiciary; and

WHEREAS, Hawaii's merit-based judicial selection process
can only be preserved through public confidence and public
confidence requires full disclosure of the process and the need
for confidentiality as an inherent part of merit-based judicial
selection; and

WHEREAS, to preserve Hawaii's merit-based selection
process, it is critical that the public has a clear
understanding of the thorough process utilized by the Judicial
Selection Commission in selecting and retaining judges and
justices; and

WHEREAS, the rules of the Judicial Selection Commission do
not identify any clear or measurable evaluation standards for
applicants or petitioners for judicial office, including
standards that address the specific skills that are required for
trial or appellate courts and the knowledge required for courts
with specialized jurisdiction; and

WHEREAS, establishing clear, defined standards for
evaluating applicants and petitioners for judicial office will
promote public confidence that the best qualified applicants are
being selected and quality petitioners are retained in a
consistent manner and assure applicants and petitioners that
they will be held to predictable and transparent standards; and

WHEREAS, the efficiency and operations of the Judicial
Selection Commission could also be improved with an orientation
program for new members of the Commission and annual training
for all members of the Commission; and

WHEREAS, the Judicial Selection Commission's voting process
can be streamlined by amending the voting system, voting for
multiple lists at the same time, or authorizing remote
participation; now, therefore,
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BE IT RESOLVED by the House of Representatives of the
Thirty-first Legislature of the State of Hawaii, Regular Session
of 2021, the Senate concurring, that the Joint Committee on
Judicial Selection shall be established to work with the
Judicial Selection Commission and Judiciary to:

(1) Develop clear, written standards for evaluating
applicants and petitioners for judicial office;

(2) Develop protocols for training new and existing
members of the Judicial Selection Commission;

(3) Streamline the Judicial Selection Commission's voting
rules;
(4) Define the term "deliberations" under article VI,

section 4, of the Hawaii State Constitution; and
(5) Create greater transparency as to the rules and
procedures applicable to the Judicial Selection

Commission; and

BE IT FURTHER RESOLVED that the Joint Committee on Judicial
Selection shall consist of the following members:

(1) Two members appointed by the Speaker of the House of

Representatives;
(2) Two members appointed by the Senate President;
(3) One member appointed by the Governor;

(4) One member appointed by the Chief Justice of the
Hawaii Supreme Court; and

(5) One member appointed by the Hawaii State Bar
Association; and

BE IT FURTHER RESOLVED that the Legislative Reference
Bureau is requested to assist the Joint Committee on Judicial
Selection; and
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BE IT FURTHER RESOLVED that the Joint Committee on Judicial
Selection, with the assistance of the Legislative Reference
Bureau, 1s requested to submit a report of its findings and
recommendations, including any proposed legislation, to the
Legislature no later than twenty days prior to the convening of
the Regular Session of 2022; and

BE IT FURTHER RESOLVED that a certified copy of this
Concurrent Resolution be transmitted to the Governor, Speaker of
the House of Representatives, President of the Senate, Chief
Justice of the Hawaii Supreme Court, Chairperson of the Judicial
Selection Commission, Executive Director of the Hawaii State Bar
Association, and Director of the Legislative Reference Bureau.

OFFERED BY:
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